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When Europe sneezes…India catches a cold
Investigations against big tech in Europe and U.S. have created a ripple eﬀect all over the world, including
India. The impact of worldwide investigations against big tech has intensiﬁed the sentiment of mistrust
towards digital moguls. In this environment, it is only natural to make conclusions about the course of the
market on an instinct. It is time courts and regulators should resist this impulse.
Feasibly, the impact of the ripple eﬀect on the mind is most profound when analyzing claims against platform
economies of distorting competition by playing referee for their own cause. There have been concerns that as
the hosts of the walled garden ecosystem, tech companies have the ability and incentive to indulge in
exclusionary and preferential treatment. Investigations against Amazon’s use of third-party seller data[1],
Google’s search services[2] and agreements setting licensing conditions for its applications on Android
phones[3] are all illustrative of the reference player dichotomy.
The walled garden feature of these platform economies makes it seem logical to deﬁne markets by excluding
competitive constraints from outside.[4] For instance[5], it may seem logical to conclude from a review of
cases in other jurisdictions that markets for digital advertising do not compete with traditional advertising.
This seems to imply that traditional advertising forms never compete with digital advertising forms and
constitute a separate market. By contrast, grouping all advertising services implies that all forms are in
perfect competition with each other. This may also not reﬂect market realities. This is an excellent example
reﬂecting that factual questions like market deﬁnition can be transformed into questions of law.
Once markets are deﬁned to include only the defendant’s platform, it leads to the irresistible conclusion that
any preferential or self-dealing conduct will distort competition within the relevant market. To put it more
emphatically, we accept the notion that the platform mogul as the gatekeeper of the relevant market can
oﬀer diminished quality products and exclude able rivals without any consequences.[6]. Yet, history has
shown us that at times when ﬁrms leverage proﬁts from the markets they dominate to subsidize entry into
other markets, they intensify competition.[7] Ideas stating that self-dealing or preferential treatment by ﬁrms
are always anti-competitive have the eﬀect of creating legal presumptions beyond the boundaries of the
statute.
This discussion is especially relevant for India. This is because one interpretation of the unilateral conduct
provisions (Section 4) of the Competition Act, 2002 (Competition Act) imposes a per se violation for any
exploitative conduct by dominant ﬁrms. Section 4 of the Competition Act includes both exploitative and
exclusionary conduct. This is a peculiar problem in the digital economy where the outcry is focused on the
unequal bargaining power leveraged by big tech. Should the Competition Commission of India (“CCI“) choose
to adopt the per se interpretation, it is relatively easier for the CCI to establish a case of abuse of dominance
against an incumbent just based on a claim of exploitation. The is because in case of exploitative conduct, the
CCI can declare a violation if the following is satisﬁed (a) the incumbent is dominant within the relevant
market and (b) indulges in arbitrary or discriminatory conduct. For instance, as the dissenting Commissioner
in Matrimony.com v. Google pointed out, the majority found that Google had violated Section 4 of the
Competition Act, without demonstrating harm to competition in India.[8]
Against this background, it’s worth making a case for the CCI to keep its eye out for missing pieces (factual
analysis of the market) in its decisions.

Missing pieces in the CCI’s inquiry
The CCI in an action against Uber has noted that mere investigation of anticompetitive conduct against a
company would not warrant an investigation in India.[9] That said, the CCI’s investigations into Google’s
search, online advertising services[10] and Android[11] succeeded actions by the European Commission
against Google. While this does not establish a trend, it does indicate that actions by other regulators
increase the chances of CCI commencing an action.
The likelihood of a domino eﬀect is greater in India because of the low threshold required to initiate
proceedings. For instance, the CCI launched investigations against Uber and Google based on complaints ﬁled
by unaﬀected lawyers and research scholars.[12] In Samir Agarwal v. CCI[13], the National Company Law
Appellate Tribunal[14] took note of the fact that the CCI proceeded with an inquiry based on a complaint ﬁled
by an unaﬀected lawyer, presumably with no locus. This was yet again dealt by CCI recently clarifying that
the scheme of the Competition Act allows unaggrieved parties to ﬁle complaints.[15]
Complaints ﬁled by unrelated third parties are often based on suspicions and assumptions about the market.
Investigations triggered by such complaints lack the factual data that should be ordinarily required before
CCI’s time and resources can be called to action. This also leads to the factual considerations like market
deﬁnitions being treated like questions of law, thus leaving the option to CCI to pull market deﬁnitions from
foreign regulators. For instance, in the CCI orders initiating inquiries against Android and Google Pay, ﬁndings
on market deﬁnition and dominance were based on the European Commission’s press release in the Android
investigation and a report on Google’s market share in India.[16] In the Google Pay initiation order, the CCI
also found that UPI and other digital payment are part of two diﬀerent markets because of the uptick in the
number of UPI transactions.[17] It is unclear how an increase in the number of UPI transactions is indicative of
no competition between UPI and other digital payment modes. Similarly, in a complaint involving WhatsApp,
the CCI held that market share and subjective popularity can be treated as a proxy for dominance.[18] For
completeness, barring the WhatsApp example, the other examples are from administrative orders initiating
inquiries. The CCI may oﬀer a more detailed analysis in the ﬁnal orders. There are good grounds to believe so.
The CCI’s earlier decisions in Meru v. Uber[19] and Confederation of Real Estate Brokers v.
Magicbricks.com[20] were grounded in a remarkable appreciation of market realities. In Meru v. Uber, the CCI
noted that commuter behaviour in Kolkata was reﬂective of the fact that radio taxies competed with the
traditional yellow cabs.[21] Similarly, in Magicbricks, the CCI conducted a factual analysis on whether online
and oﬄine channels exercised competitive constraints on each other.[22] Notably, the CCI undertook this
market analysis at the prima facie stage and decided not to order a detailed investigation.
As the CCI investigates the question of whether default apps on smartphones are sticky, the hope is that
analysis would focus on empirical evidence of the eﬀect of these practices on competition in India.[23] This
should include, inter alia (a) an empirical assessment of whether pre-installed apps dissuade users from
downloading rival apps, (b) eﬃciencies and cost beneﬁts of exclusive agreements[24] and (c) review of its
initial conclusions on the market deﬁnition that tease out the underlying market realities.

Where do we go from here?
The CCI’s reﬂex to spur into action comes from a genuine place of acting as the protector of competition in a
growing economy. This task would understandably arduous for a regulator that has been in existence for just
over a decade. The CCI does not have the beneﬁt of looking back at a documented history of litigation and its
eﬀect on durable monopolies like its counterparts in Europe and the U.S. Historical perspective demonstrates
that even the most durable monopolies wane overtime.[25] Kodak was simply unable to foresee the promise
of digital technology and was ultimately taken over by it.[26] Microsoft’s exclusive agreements favouring
Internet Explorer were intended to suppress Netscape, but ultimately proliferated browsers like Chrome and
Firefox.[27]
That said, market deﬁnition and eﬀects analysis are factual assessments that the CCI is equally capable of
undertaking. In this saga of defaults and preferential treatments by platforms, consumers will be the empirical
turning point. Some say that switching from defaults is too technical for consumers. Others maintain that as
long as switching costs are low, search bias would lead to consumers switching in search of superior search
services. Ultimately, whether consumers can and do switch is a question of fact and should not be presumed.
Numbers will speak, and the story may very well play out diﬀerently around the world.
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