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In the last few months, Competition Commission of India (CCI) took what most might view as an extremely
lenient stance in two cartel cases; what is known as the most serious violations of competition law. Hard-core
cartels are perceived as the “supreme evil of antitrust”[1]. It is then perplexing to understand why such
cartels operating since well before the current pandemic should be given complete exemptions from a
monetary penalty. The markets in question were the railways’ procurement market and the domestic
industrial and automotive bearings markets. Citing ‘peculiar circumstances’ in the ﬁrst case, and an
‘economic slowdown faced by the Micro Small and Medium Enterprises (MSMEs) due to the ongoing
pandemic’ in the next one, the CCI refrained from imposing a monetary penalty in both cases. The parties
were simply warned and directed to cease and desist their anti-competitive activities.
In the railways’ procurement investigation, a complaint was ﬁled against the railway vendors by multiple
zonal departments of Indian Railways alleging a cartel[2]. The said cartel was alleged to be in operation from
2009 to 2017 to rig the bidding process for the procurement of Composite Brake Blocks (CBB). In Re:
Cartelisation in Industrial and Automotive Bearings[3], the parties were key players in the domestic industrial
and automotive bearings market. The investigation was taken up by CCI suo motu on receipt of a leniency
application under Section 46 of the Competition Act, 2002(the Act) read with Regulation 5 of the CCI (Lesser
Penalty) Regulations, 2009 (LPR) ﬁled by one of the participants in the cartel. This cartel was in operation
from 2009 to 2014 to facilitate price coordination in the supply of components to original equipment
manufacturers (OEMs).

Investigation and evidence
In the reference cases pertaining to cartelization by railway vendors, the Director-General (DG) found
extensive evidence e.g., Whatsapp groups, text messages, and e-mail correspondence between senior
executives of the parties. The parties coordinated prices to be quoted in the tenders for procurement of CBBs
by railways departments through a Whatsapp group. The prices shared in that group were found to be
identical to the submitted bids. Subsequently, the existence of a cartel was also admitted by executives of the
parties when confronted with various emails as proof.
In the bearings cartel, several meetings were held by the executives of the parties to discuss price-sensitive
information. For instance, the discussions related to an agreement on identical percentage increase in the
prices, and the ways to push OEMs to increase prices by sending price-increase letters simultaneously. The
DG also placed reliance on telephonic and travel record of the executives.
Despite ﬁnding explicit evidence of cartelization, the CCI did not impose any penalty on the parties in both the
investigations. The parties were simply warned and let oﬀ with a cease and desist order to refrain from
indulging in anti-competitive activities. While the ﬁrst order did not elaborate on the rationale for not
imposing a penalty on the parties; in the subsequent one, CCI stated that the parties and their executives
provided continuous cooperation during the investigation and were MSMEs facing economic hardships due to
the ongoing pandemic so no penalty will be imposed on them.

‘Covid-pass’ given to the parties?
Without a doubt, businesses all over the world have been bearing losses and economic hardships during the
ongoing pandemic. Most competition authorities including CCI had issued guidance notes/communications
and/or interim authorizations for businesses operating in coordination to supply essential goods and services.
Hard-core cartel activities, however, do not ﬁnd protection even in these. As per the European Commission’s
statement[4] (ECN Statement), temporary measures by businesses to ensure the supply of scarce products
will not attract the provisions of competition law. However, businesses are warned to not take advantage of
the present circumstances by cartelizing or abusing their dominant positions. Through a follow-up
communication[5], cartelization has been explicitly excluded from the list of anti-competitive activities given
temporary exemptions in the wake of COVID-19 crisis and active reporting of cartels has been sought. The
CCI’s advisory[6] to businesses in the wake of the pandemic also has no application to the cases in question,
as it only aims to consider coordination between competitors arising due to COVID-19.
Under normal circumstances, punishing cartels is an active priority for all competition authorities. Both the
sectors in question are also, in fact, prone to cartelization. Suppliers of Railway equipment have previously
been caught by the CCI for bid rigging[7]. The list of instances of cartelization in the global automobile OEM
suppliers’ market is even longer[8].
A more reasoned approach to address price-ﬁxing during COVID-19 was taken up by the High Court of New
Zealand in their decision in Commerce Commission v. International Racehorse Transport NZ[9]. No monetary
penalty was imposed on the defendant in that case also but that decision was based on a detailed analysis of
the ﬁnancial stability of the defendant who was severely hit by the economic repercussions of COVID-19; an
independent assessment of the ﬁnancial condition of the defendant was undertaken. The assessment resulted
in a conclusion that the defendant would not be able to pay the penalty on account of the current
circumstances and the decision was based on this conclusion. In the context of present cases, the industries
in question are fraught with anti-competitive activities and are prone to recidivism. An independent analysis
of the publicly available ﬁnancial reports of the parties to the cartels reveals that more than half of them had
reported proﬁts in the last three preceding ﬁnancial years. Therefore, one may say that the orders of the CCI
reﬂect a lack of proper assessment as no case-by-case ﬁnancial analysis of the parties was done to assess
their ability to pay the penalty.
In conclusion, while it is important to provide ﬁnancial stimulus to MSMEs and other struggling businesses to
keep them aﬂoat, the approach should be reasoned and balanced through an appropriate assessment of the
businesses involved, the parties’ ﬁnancial position and most importantly, the behaviour in question. The
Central Board of Direct Taxes has also issued a notiﬁcation[10] authorising income tax authorities to share
ﬁnancial information with CCI; therefore, allowing CCI to properly assess the ﬁnancial information of the
parties in relation to the imposition of penalties. A lesser penalty even may be imposed on the basis of a caseby-case assessment of the parties involved through a reasoned order.
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